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BALANCING RISKS AND REWARDS OF DIRECTORSHIP

APPOINTMENTS

In the dynamic landscape of corporate governance, the
appointment to a board of directors is both a position of
prestige and a tightrope walk of accountability. Board
members are entrusted with steering organizations through
the tempestuous seas of the market, safeguarding the
interests of stakeholders, and ensuring legal and ethical
integrity. Their role, characterized by decision-making at
the highest level, involves a complex balancing act between
driving organizational success and adhering to the stringent
regulatory framework that governs corporate conduct.
This requires not just a deep understanding of the business
landscape but also an unwavering commitment to the
principles of good governance.

For those who sit at the boardroom table, the significance
of understanding the full spectrum of responsibilities cannot
be overstated. In an era where the actions of corporate
leaders are scrutinized more closely than ever before, the
knowledge and execution of these duties are paramount.

It's not merely about making strategic decisions; it's about
being able to navigate the legal and ethical ramifications
of those decisions. For individual directors, the failure to
adequately perform these duties can result in personal
liability, tarnishing personal and professional reputations, and
jeopardizing the organization’s future.

""Board members are entrusted with steering
organizations through tempestuous seas,

safeguarding interests, and ensuring integrity."

RESPONSIBILITIES OF BOARD MEMBERS

In the United Arab Emirates (UAE), board members of
companies incorporated in the jurisdictions of the Abu
Dhabi Global Market (ADGM), Dubai International Financial
Centre (DIFC), and mainland UAE must navigate a complex
landscape of responsibilities tailored to each jurisdiction's
unique legal and regulatory framework and to each type of
company, such as public joint stock companies, or limited
liability companies. Within mainland UAE, board members
are bound by the Federal Commercial Companies Law 2027,
which mandates duties such as ensuring compliance with
local laws and regulations, managing corporate governance,
and protecting shareholder interests. In contrast, companies
in the ADGM and DIFC are subject to distinct regulatory
environments designed to support international business and
financial services

"Federal Decree-Law no. (32) of 2021
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Board members in these free zones must ensure adherence to
the specific legal frameworks, such as the ADGM's Companies
Regulations and the DIFC's Companies Law, which include
provisions for corporate governance, financial reporting, and
transparency. Across all jurisdictions, board members must
protect the company and shareholders’ interests, and must be
vigilant about compliance with anti-money laundering (AML)
and combating the financing of terrorism (CFT) regulations.

Given the UAE's focus on economic diversification and its
position as a global business hub, board members should also
be attuned to the evolving regulatory landscape, including
sustainability and corporate social responsibility (CSR)
initiatives. Understanding these nuances is crucial for board
members appointed in these varied jurisdictions to fulfill their
responsibilities effectively and contribute to the success and
integrity of their organizations.

""Understanding the full spectrum of
responsibilities is paramount in an era of
close scrutiny."

Board members, seen as “trustees” over the company and
its assets, owe strict fiduciary duties to the company and
its shareholders, centered primarily around a duty of care,
a duty of loyalty, and a duty of responsibility. These duties
are expressly or implicitly set out in the applicable laws and
regulationsin mainland UAE, DIFC and ADGM. The duty of care
requires board members to be fully and adequately informed
and act with the care, diligence and skill of a prudent person
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in accordance with the company’s objectives when making
decisions and acting for or on behalf of the company. As for
the duty of loyalty, it requires the board members to be guided
solely by the best interests of the company and not their own.
As such, board members must not place themselves in a
position where their own interests or the interests of another
person may conflict with their duty to pursue the interests
of the company. Finally, the duty of responsibility requires
the board members to exercise their powers for the purpose
for which they are conferred in accordance with the law and
constitutional documents of the company, without engaging
in illegal or unauthorized activities.

Board members play a crucial role in shaping and guiding
the organizational strategy. They are responsible for setting
long-term goals, defining strategic directions, supervising, and
evaluating the performance of the senior management, and
ensuring the effective implementation of these strategies to
drive sustainable growth and competitiveness. This involves
a careful assessment of market trends, potential risks, and
opportunities, as well as aligning organizational resources
and capabilities to achieve strategic objectives.
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Ensuring legal and ethical compliance is a fundamental
responsibility of board members. Board members must ensure
that the organization operates in accordance with local laws,
regulations, and international standards where applicable.
This encompasses a broad range of areas including corporate
governance, employment laws, data protection, AML
regulations, and anti-corruption practices. Board members
must also champion ethical business practices, fostering a
culture of integrity and accountability within the organization
to uphold its reputation and stakeholder trust.

""Entrusting monitoring and administration
of compliance obligations to a service
provider can help board members navigate
and ensure compliance with these
responsibilities transparently ."

Financial stewardship is a key responsibility of board
members. They oversee the organization's financial health,
ensuring robust financial planning, effective management of
resources, and accurate financial reporting. Board members
are tasked with approving annual budgets, overseeing major
financial transactions, and ensuring that internal controls are
in place to prevent fraud and mismanagement. They also
play a critical role in the audit process, working with auditors
to review financial statements and ensuring that accounting
practices comply with relevant standards and regulations. This
oversight helps ensure financial stability and transparency,
safeguarding the organization's assets and stakeholder
interests.
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CONSEQUENCES OF BOARD BEHAVING BADLY

When board members fail to comply with their obligations,
they expose themselves to liability towards the company’s
shareholders, regulatory authorities, lenders and other
creditors, employees and other stakeholders of the companu.
Further, they may expose the company to financial losses,
whether resulting from damages suffered by third parties,
fines imposed by regulatory authorities, or from bad business
or investment decisions they made or such decisions they
failed to make, thus impacting the business performance and
value of the company. In addition, a breach of a director’s
duties can lead to serious reputational damage eroding
stakeholders’ trust and harming relationships with customers,
suppliers, lenders and investors.

Onaninternallevel, the company may face loss of experienced
leadership and talent and could face a backlash of employees
resigning to escape an unhealthy environment of a company
whose directors have failed to steer it to success and to
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"[Failure] to comply............ exposes
[board members] to liability towards
shareholders, ......regulators,.... and
stakeholders."

navigate through challenges. Once this happens, it may
be challenging for the company to recruit talent, rebuild a
qualified management team, and attract key employees.

From a regulatory perspective, significant breaches may
attract heightened regulatory scrutiny and intervention
from the authorities and/or the courts, including increased
investigations and reporting and disclosure requirements.

MITIGATING RISKS
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To mitigate risks, board members must always act within the
limits of their authority, in a legal, ethical, and transparent
manner, while ensuring they are acting in the best interests
of the company. Various mitigations should be considered by
directors to avoid being exposed to lability.

For instance, it is advisable for companies to form a board
of directors including independent members and with diverse
professional backgrounds as this can offer unique insights
into the different aspects of the business.

""To mitigate risks, board members must act
legally, ethically, transparently, and in the
company's best interests."’

In addition, the company must provide the board with access
to professional advisors and create independent committees
in various fields (compensation, compliance, etc) to help
navigating complex issues. Also, the implementation of
effective risk management processes rendered by third party
service providers enables companies to identify, assess and
mitigate risks.

It is also recommended for board members to complete
on a regular basis training and education programs to
enhance their understanding of their legal duties, fiduciary
responsibilities, and regulatory requirements.

Finally, the company may provide board members with
Directors and Officers (D&O) liability insurance to protect them
from personal financial loss arising from alleged wrongful
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acts committed while managing the company. A well-tailored
and balanced D&O insurance can provide a sense of security
and confidence to board members allowing them to focus
more on their roles and responsibilities without excessive
worry about personal liability, all while not compromising
their accountability and diligence.

By implementing these mitigation strategies, companies
enhance their credibility, reduce the likelihood of board
members’ and senior executives involuntary breaches,
enhance the board members’ security and confidence, protect
stakeholders’ interests, and maintain the good standing of
the business.

CASE STUDY:
ABRAAJ GROUP - A CAUTIONARY TALE
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In 2018, Abraaj Group, once the Middle East's largest private
equity firm, collapsed under the weight of allegations of
financial mismanagement and embezzlement which had
been concealed since as far back as 2014. The founder and
several senior executives of Abraaj were charged with criminal
charges for taking part in a massive international scheme to
defraud investors. The unraveling of Abraaj's empire brought
to light a litany of governance failures, underscoring the
critical importance of effective oversight by a company's
board of directors.

""The downfall of Abraaj Group serves as
a cautionary tale for companies operating
in the UAE and beyond, emphasizing the
critical importance of strong corporate
governance practices."

The board of Abraaj Group faced accusations of breaching
their fiduciary duties by turning a blind eye to warning signs of
financial impropriety and failing to exercise proper oversight
over the firm's operations. Key members of the board were
implicated in allowing the misappropriation of investor funds,
with reports indicating that they were aware of irregularities
but took no action to rectify the situation or alert investors.
This lack of transparency and accountability contributed to
a loss of confidence among investors, leading to a liquidity
crisis and the eventual collapse of the firm.
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The board's failure to implement robust internal controls and
risk management mechanisms allowed misconduct to flourish
within the organization. There were allegations of conflicts of
interest, with board members allegedly having personal and
financial ties to individuals involved in the mismanagement of
funds. Such conflicts compromised the board's ability to act in
the best interests of the firm and its stakeholders, highlighting
a fundamental breach of their duties.

Had the board of Abraaj Group fulfilled their obligations with
diligence and integrity, they would have established a culture
of accountability and transparency within the organization,
and would have been able to detect and prevent the fraudulent
actions of the senior management. This would have involved
implementing  stringent financial controls, conducting
thorough due diligence on investment activities, and ensuring

that all transactions were conducted in accordance with
ethical and regulatory standards. Additionally, the board
should have maintained independence from management
and conducted regular audits to detect and address any
irregularities.

The downfall of Abraaj Group serves as a cautionary tale for
companies operating in the UAE and beyond, emphasizing
the critical importance of strong corporate governance
practices. Boards of directors must remain vigilant in
fulfilling their fiduciary duties and upholding the highest
standards of integrity and transparency to safeguard
the interests of investors and stakeholders. Only through
effective governance can companies mitigate the risk of
financial scandals and preserve trust in the integrity of their
operations.
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KEY TAKEAWAYS

The role of a board member within UAE businesses, whether
operating onshore or within the financial free zones of ADGM
and DIFC, carries with it a significant array of responsibilities
and liabilities. It is imperative to balance the inherent risks
and rewards of directorship. This balance hinges on a keen
understanding of critical duties, from guiding organizational
strategy and ensuring legal and ethical compliance to
overseeing financial management while always being guided
by the company’s best interests. The proactive mitigation of
risks is not just a regulatory requirement but a fundamental
necessity to safeguard the interests of all stakeholders
and rights of shareholders, lenders, creditors, suppliers and
customers, and ensure the long-term success and integrity of
the organization.

/

Board members are urged to engage in continuous
learning and skill enhancement in governance practices.
This ongoing education will empower them to navigate the
complexities of their roles more effectively and ensure that
the organizations they serve can respond agilely to both
challenges and opportunities. Moreover, the adoption of risk
management strategies that are both robust and flexible is
crucial in a landscape that is as dynamic and competitive as
that of the UAE. Furthermore, the adoption of clear business
plans, budgets and authority matrices are practical steps
that have proven to be effective in the region.

Additionally, the integration of independent non-executive
directors into boards and the establishment of specialized
committees to assist the board is a must. Such individuals and
committees bring impartial perspectives, mitigate potential
conflicts of interest, and contribute invaluable insights that can
enrich decision-making processes. Their presence enhances
governance standards and fosters a culture of accountability
and transparency, which are cornerstones of successful and
resilient businesses.

As businesses in the UAE continue to evolve in an increasingly
complex global market, the role of the board in leading
with foresight, integrity, and a deep commitment to good
governance has never been more critical.
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CONTRIBUTIONS

Hermione Harrison
Director and Head of Corporate Governance

M/HQ

harrison@m-hg.com

Yann Mrazek
Managing Partner

M/HQ

mrazek@m-hg.com

M/HQ is a multi-services platform catering to successful individuals and
entrepreneurial families. Our one- stop-shop offering is unique in the Middle East:
a holistic and cross-disciplinary combination of a market- leading corporate
services firm, a private client specialist team and a regulatory & compliance
services practice, all through one single platform.

We have extensive experience advising on a broad range of wealth structuring
and legacy planning issues. We particularly assist in establishing and servicing
Family- and Group- Holdings, Single- and Multi- Family offices, Foundations and
other asset consolidation/protection and intergenerational wealth management
structures.

Headquartered in the UAE, we are an entrepreneurial firm for entrepreneurial
clients.
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Carlo Pianese

Partner
Tribonian Law Advisors

cpianese@t-lawadyvisors.com

Ziad Sarkis

Associate
Tribonian Law Advisors

zsarkis@t-lawadvisors.com
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Tribonian Law Advisors (TLA) is a regional boutique law firm providing clients
expert legal advice in M&A, corporate finance, restructuring, and corporate and
commercial law at competitive rates.

The firm was founded by a US qualified lawyer, Rindala Beydoun, after a legacy of
corporate experience in the region and a successful track record as a partner at
the leading international firms of Vinson & Elkins and Latham and Watkins.

TLA’s Partners include Carlo Pianese, an English qualified lawyer with many years
of experience at Allen & Overy (both in London and Dubai) and Vinson & Elkins
and Emile Boulos, an English qualified lawyer and formerly an associate at Herbert
Smith Freehills and Vinson & Elkins.

The multilingual TLA team has worked on cross-border M&A transactions, joint
ventures, finance deals and restructuring matters in several jurisdictions across
the Middle East, Europe, North America, Africa and Asia. Passion, dedication and
commitment are essential in handling complex legal issues within the challenges
of today’s business environments.

TLA’s versatility and experience combine to deliver on those requirements. Contact
us to discuss how we can contribute to your success.



